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Veterans Administratien @ULAR 10-88-15]
Department of Medicine and Surgery
Washington, DC 20420 : December 14, 1988

TO: Regional Directors; Medical District Directors; Directors, VA Medical
Center Activities; Domiciliary; Outpatient Clinics; and Regional Offices
with Outpatient Clinics

SUBJ: ©Public Law 100-322, Section 124: Testing for HIV (Human
Imnunodeficiency Virus) and Informed Consent

1. PURPOSE: This DM&S Circular establishes policy on the required elements of
testing for the (HIV) Human Immunodeficiency Virus and references policy on
maintaining the confidentiality of medical records of patients who are treated for
the HIV or HIV-related disease. This c¢ircular is a new issue and will be
incorporated into M-2, part I, chapter 23.

2. POLICY:

a. Public Law 100-322, the Veterans Benefits and Services Act, was signed
by the President on May 20, 1988. This law contains four sections which pertain
to HIV:

(1) Sectlon 121, Confidentiality of Medical Records,
(2) Section 122, Nondiscrimination,
(3) Section 123, Information and Training Concerning AIDS Prevention and

(4) Section 124, Restriction on Testing for Infection with the Human
Immunodeficiency Virus.

This circular establishes policy on provisions contained in Section 124,
Restriction on Testing, and applicable aspects of other sections as they pertained
to testing for HIV. VA policy derived from Section 121 pertaining to the
‘confidentiality of medlical records is established in Circular 10-88-134, "Public
Law 100-322, Section 121, Confidentiality of Medical Records of Patients TInfected
with Human Immunodeficiency Virus.” In summary, Pub. L. 100-322 added medical
records of patients who are tested for or lufected with HIV to the same
confidentiality restrictions as those applied to any program or activity related
to drug abuse, alcoholism or alcohol abuse, or sickle cell anemia, with certain
exceptions for release of HIV information. '

b. Section 124, Restriction on Testing, mandates prior written informed
consent. for HIV testing and pre-— and post-test counseling associated with testing
and defines patients or subjects to be tested for the HIV. Section 121 contains
provisions authorizing the disclosure of HIV status, without patient consent and
under certain specific counditions, to Federal, State or local public-health
authorities, or to an individual's spouse or sexual partnar.

3. ACTION:

a. The Veterans Administration will not conduct widespfead testing for the
HIV (Human Immunodeficiency Virus) unless specific funding to do so has been
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appropriated by Congress. Testing for the virus will be voluntary; will be
conducted only with the prior informed and written consent of the patient or
subject arnd will be accompanied by pre- and post—tnst counseling.

b, Testing should be offered and made available to patients or subjects for
whom health care, or services are provided by the Veterans: ‘Administration and who
are:

(1) Receiving treatment for intravenous drug abuse,
(2) Receiving treatment for a disease associated with the HIV, or
(3) At high risk for infection with the HIV.'

Unless medically contraindicated, testing ‘should be conducted for each patient or
subject who requests the test.

c. Section 121 of the law, Confidentiality of Medical Records, addresses the
confidentiality of medical records of patients or subjects tested for or infected
with the HIV and the conditions under which disclosure of information related to
the individual's testing or infection may be made.. DM&S Circular 10-88-134
establishes policy related to this section and should be c0nsu1ted for
guidelines.. Two issues should be noted:

(1) The addition of the medical records of patients or subjects who are
tested for or infected with the HIV to the confidentiality provisioms of 38 U.S.C.
4132, namely, those accorded to programs or actlivities related to drug abuse,
alcoholism or alcohol abuse or sickle cell anemla. Penalties for unauthorized
diaclosure include a fine of up ta §5, 000 for the first offense and up to $20,000
for a subsequent offense.

(2) Disclosures may be made where the .individual who was tested has
provided a specific written consent; e.g., VA Form 10-5345, for such disclosure.
Where such individual is deceased, 2 disclosure may be made on tlie request of the
next of kin, executor or personal representative if such disclosure is needed by
the survivor to obtain benefits. '

(3) Disclosure without the specific written consent of the HIV tested or
infected patients or subjects may be made under the following cilrcumstances:

(a) In response to an apprbpriate request from a proper Federal,
State ar local public health authority charged with the protection of the pub11o
health and to which Federal or State law requires disclosure of such information,

(b). To medical personnel to the extent necessary to meet the needs
of a medical emergency,

"~ (¢) Where authorized by an approprldte court order,

(d) For research or audit purposes, *ncludjng overq1ght by a
Congressional Committee; however, redisclosure of such data 1s subject to further
restrictlons,
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(e) To the appropriate. component of the Armed Forces which is
providing health care to the veteran.

(f) A physician or: pxoiesslonal counselor may, under certain
conditions, . disclose information indicating a patient is infected with HIV to the
spouse of the patient or subject and/or to an individual who has been ideatified
‘by the patient or subject as a sexual partner during the course of professional
counseling or testing. Disclosure may be wade only under the following conditions:

1. The physician or counselor has made a reasonable effort to
counsel and encourage the patient or subject. to voluntarily provide this
information to the spouse or sexual partner, and the physician or counselor
reasonably believes the patient or subject will not. provide the information to the
spouse or sexual partner, and that

2. Disclosure is necessary to protect the health of the spouse
or sexual partuer.

Disclosure may be made by a physician or counselor who has nat been the primary
caregiver only when the primary physician or counselor is unavailable due to
prolonged absence or termination of employment

d. - VA Form 10-0121 will be used as the form for each patieat or subject to
consent to be tested. One copy of this form is attached for local reproduction
until such time as you receive an initial distribution of printed forms. The
completed VA Form 10-0121 will be maintained in the patient’'s medical record.

e. All elements of the written informed consent form ‘should be verbally
explained in detail during pre-test counseling. Pre-test counseling should
include, but not be limited to, the following information:

(1) The meaning, sensitivity and specificity of the HIV tests,
(2) The potential social~ramif1catioﬁs of a positive test result,
(3) Policies and guidelineé'for confidentiality of the test results,

(4) Poiicy‘on non-discrimination in health care services for patients
with HIV infection and the health care services available in the Veterans
Administration,

(5) Policy and guidelines on disclosure‘to-public-health authorities,

(6) Policy on disclosure to spouse and/or sexual partner as defined in
paragraph c.(3)(f),

(7 Measurés to be taken for preventioh of HIV transmission, and

(8) * Information relative to atthorized disclosures, either with or
without consent, of HIV test or treatment records.

f. -Post-test counseling should be adapted to both the test result and the
particular needs of the individual patient or subject.
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(1) Counseling for a negative result should include, but not be limited
to, the validity of the negative result if the patient Is in a group at bigh risk
for HIV infection, possible re-testing and reinforcement of risk reduction
behaviors. -

(2) If the test results are positive, post-test counseling should
inc]ude, but not be limited to, reinforcement of the availability of health care
services within the Veterans Administration and community and public health
resources; the advantages of notification of spouse or other sexual partners of
possible exposure to the HIV and reinforcement of preventive HIV transmission
measures to be taken by the patieant or subject.

g. All elements of the counseling process should be documented on the
progress note of the medical chart. Pre-test documentation should include, but
not be limited to, the following elements:

(1) The fact that pre-test counseling was conducted,

(2) The date and time written cousent was glveu,

(3) A brief description of the content covaced in counseling, as for
example, the items listed in paragraph e,

(4) The patient's response to and'participation in the counseling
session(s),

(5) The patient's mental status at the time of counsellng,

(6) A brief assessment of the patient's comprehension of the
significance, meaning and ramifications of the test, and

(7) The fact that the.patient freely consented toc testing.
h. fost—test documentation should include, but not be limited to:

(1) The resul;s of the tést, 2

(2) A brief discusslion of the;content covered in the counsgling,

(3) An assessment of the patient's emotional/mental status,

(4) Referrals made, if any, ana plans for future services.
If spouse 6r.partner notification Is conducted by the physician of counselor,
documentation in the progress note should include the reasons. for notification,
the process of notification and the referral of the spouse or sexual partner, as

appropriate, to community or public health resources.

4. REFERENCES:

a. Public Law 100-322, Veterans' Benefits and Services Act of 1988, Sections
121 and 124. :
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b. DM&S Circular 10-88-134, "Sec. 121,Pub. L. 100-322 Confidentielity of
Medicdl Records of Patients Infected with Human Immunodeficiency Virus (HIV)".

5. RESCISSIONS: This circular expires December 14, 1989.

6. FOLLOW-UP RESPONSIBILITY: Direzetor, AIDS Program Office (1OB/AIDS).

A

JOHN A. GRONVALL, M.D.
Chief Medi Director

M.D.

Attachment

DISTRIBUTION: COA: (10) only_
SS (10B/AIDS) FLD: RD, MDD, Ma, DO, OC & OCRO-1 each plus 200-2
EX: Boxes 44-6‘& 88~2, Boxes 104, 60, 54 & 52-1 each

and 63-5
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CONSENT . FOR HUMAN IMMUNODEFICIENCY VIRUS (HIV)
ANTIBODY TESTING '

I have asked or been asked to have my blood tested for antibodies to the
HIV (Human Immunodeficiency Virus), the vitus which causes AIDS. 1t has been
explained to me that the test is for HIV infection. It is nmot a test for
AIDS. If I do have antibodies to the virus (a POSITIVE test), this means that
I have been infected with the virus. If I do not have antibodies (a NEGATIVE
test) but am in a group of people who are at high risk for AIDS (people who
have had multiple sex partners or who share needles when using drugs), this
does not mean that I will not become infected in the future. In fact, I may
already be infected but have not yet had time to develop antibodies.

I bave been told that the blood tests for antibodies to the virus are not
foolproof. In a small number of people, other things such as another virus or
disease may wrongly cause a positive test. This is called a false positive
test. It is also possible to have a false negative test. In this case, T Ju
have the antibodies to the virus but the test did not show this. If the first
test on my blood is positive, the test will be repeated. If positive again, a
different test will be conducted. These tests will all be done oun the blood
taken after I sign this consent.

I have been told that HIV is spread through the blood from an infected
person. It 1s also spread by having sex with an Infected person. I
‘understand that if my test is positive, I can spread the iafection to others.
I must not give blood or plasma or donate my organs or sperm if I am positive,

If T have a poéitive test, I should explain this to any sexual partuner.
If I am unable to tell my spouse or any other sexual partner whom I have
identifled, my doctor or counselor may do so but ounly to protect their health.

If I have a positive test, my case may be rveported to public healrh
agencies. However, the public health staff may only use or give out that
information for the public health purpose for which it was given. Otherwise,
information about my HIV testing cannot be revealed to anyone outside the VA
without my written permission, or, a court order, a medical emergency, for
research, Congressional oversight, or audit purposes, or for medical treatment
provided to me by the Armed Forces.

I have been told that the results of my test (positive or negative) will
be ln my medical record. I understand that any VA employee who improperly
releases information about my HIV testinyg is subject to a fine. Even though I
understand every effort will be made to protect the results of my test, I also
understand that disclosure of a positive test result can lecad to
discrimination in housing, jobs and other areas in some communities.




[image: image7.png]CIRCWLAR 10-88- 151
December 14, 1988

I have been counseled about the HIV. test and have been given a chance to
ask questions. . T understand what a positlive and a negative test meaas. T
understand that the test is voluntary and that I will still receive cara from
the VA 1f I reéfuse to have the test done.

Therefore, I give my permlssion for amy blood to be tested for HIV
antibedies. '

PATIENT or LECAL CUARDIAN . DATE

WITNESS T DATE

VA Fnrm:1040121-




