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Veterans Health Servi and SUPPLEMENT NO. 1
Research. Administration '
Washington, D C 20420 October 18, 1989

T: regional Directors; Medical District Directors; Directors, VA
Medical Center Activities, Domiciliary, Outpatient Clinics, and
Regional Offices with Qutpatient Clinics

SUBRJ: Questiohs ‘Related to Testing for HIV {Human Immunodeficiency
Virus), Informed Consent and Case Reporting in VHS&RA {Veterans
Health Services and Research Adninistration).

1. PURPOSE: The purpose of this Supplement is to provide guidance and
further information on policy already established in Circular 10-88-151. 1In
response to a number of questions from field facilities, this Supplement
clarifies some of the issues raised by Circular 10-88-151: Public lLaw
100-322, sSection 124, "Testing for HIV (Human Imminodeficiency Virus) and
.Informed Consent™ and the reporting of HIV mfected individuals to state
public health authorities.

2. BACKGROWND: Among other things, Public Law 100-322 mandates VA
(Department of Veterans Affairs) policy on testing eligible veterans for the
HIV and establishes the criteria for disclosure of VA records pertaining to
patients or subjects tested for or infected with the HIV. VA policy on
testing includes written informed consent for HIV testing, and pre- and
post-test counseling associated with testing. Within VA, mandatory
wide-spread testing is prohibited unless specific funding to do so has been
appropriated by Congress. Targeted patient populations are defined. The
circular also addresses confidentiality restrictions placed on the medical
records of patients or subjects who are tested for or infected with HIV, and
addresses the specific circumstances under which disclosures of information
with or without consent may be authorized. : :

VHS&RA Circular 10-88-134, Supplement No. 1 establishes policy on the
confidentiality restrictions which apply to case reporting of HIV infected
individuals to local and state public health authorities, Circular 10-88-118,
Supplement No, 1 clarifies case reporting to state and local health
authorities by health care staff and the AIDS (Acquired Immune Deficiency
Syndrome)} case reportmg to the AIDS Program Of fice (10B/AIDS), VA Central
Office, .

3. ACTION: Inquiries from the field have raised a number of issues related
to HIV testing and case reporting. Each issue will be discussed separately in
Attachment A.

4. REFERENCES:

a. VHS&RA Circular 10-88-151, "Public Law 100-322, Section 124: Testing
for HIV (Human Immunodeficiency Virus) and Informed Consent®.

b. VHS&RA Circular 10-88-134, "Sec. 121, Pub. L. 100-322 Confidentiality

of Medical Records of Patients Infected with Human Immunodeficiency Virus
(HIV)™, _

THIS CTRCULAR WILL EXPIRE DECEMBER 14, 1990
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C. VHS&RA Circular 10-88-118 and Supplement No., 1, "Case Reporting of

Acquired Immune Deficiency Syndrome (AIDS)".

5. RESCISSION: This VHS&RA Supplement expires December 14, 1990.

6. FOLLOW-UP RESPONSIBILITY: Director, AIDS Program Office (10B/AIDS)

FTS 373-2621.

MP.

JOHN A. ALL, M.D./
/ Chief Med 1 Director

(L0) only (101B2)-5
0C & OCRO-1 each plus 200-2
54 & 52-1 each

DISTRIBUTION: COA:
SS (10B/AIbS) FLD: RD, MDD, MA, DO,
EX: Boxes 44-6 & 88-2, Boxes 104, 60,

and 63-5
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Information and Guidelines

1. Spouse/sexual partner notification:

a. Public Law 100-322 includes a provision whereby a physician or a
professional counselor would be authorized to disclose information or
records indicating that a patient or subject is infected with the HIV if the
disclosure is made to the spouse of the patient or subject or to an
individual whom the patient identifies as a sexual partner during the
process of professional counseling or of testing for the HIV:

(1} after the physician or counselor has made reasonable efforts
to counsel and encourage the patient or subject to provide the information
to the spouse or sexual partner, and the physician or counselor reasonably
believes the patient or subject will not voluntarily provide the information
to the spouse or sexual partner; and,

(2) when the disclosure is necessary to protect the health of the
spouse or sexual partner; and

(3) the disclosure is made by the primary physician or the
professional counselor who. has counseled the patient or subject.

{4) Physicians and professional staff should consider the
following points: _

(a) Condition l.a.: The sexual partner(s) must have been
identified by the patient during the normal course of HIV counseling. It is
not enough to suspect that someone is a sexual partner of a patient if the
patient has not acknowledged this. The physician or counselor should not
confuse the authority to inform sexual partners with contact tracing carried
out by a health department. Also, staff should be aware that the disclosure
authority pertaining to a spouse and sexual partner notification does not
extend to individuals who would be classed as needle-sharing partners.

(b) Condition l.a.l.: The physician/counselor must be’
reasonably certain the patient will not voluntarily inform the spouse/sexual
partner(s). In some instances, encouraging a patient to voluntarily inform
these individuals may require several counseling sessions. If the patient
agrees -to voluntarily inform the spouse and/or sexual partner(s), a
statement to that effect should be made in the progress notes.

(c) Condition l.a.2.: Spouse/sexual partner notification is
conducted only to protect the health of the spouse/sexual partner, Even if
the physician or counselor may feel that there are other justifiable reasons
for notification, such rationale is not sufficient under law to authorize
disclosure. ' '

(d) Condition l.a.3.: Spouse/sexual partner notification
must be conducted by the primary treating physician or the primary oounselor
(the pre-test counselor). 1In other words, notification should not be
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conducted by someone who has not established a professional relationship
with the patient. The only time someone other than the primary physician or
counselor may conduct partner notification is when those primary health care
providers have terminated employment or are on leave for an extended period
of time as for example, due to an illness. Short sick leave or vacation
would not be considered a legitimate reason to have another physician or
counselor conduct partner notification,

b. Spouse/sexual partner notification requires both knowledge of the
conditions for disclosure and professional judgment. Professional judgment
is essential in exercising "reasonable efforts" to both counsel and then,
when appropriate, notify the spouse/sexual partners of infected patients.
The results of the oounseling process and the steps taken to conduct
notification must be carefully reviewed to exercise judgment.

c. If all of the conditions which warrant spouse/sexual partner
notification are present, that is, l.a. through 1l.a.3., efforts should be
made to conduct notification. Except in extraordinary circumstances, the
actual disclosure of the potential for exposure to HIV to the spouse/sexual
partner should not be conducted via telephone or registered mail but should
be done in person so that professional support is readily available if
needed. The telephone and/or mail may, however, be used to request the
spouse or sexual partner to contact the physician or professional counselor
about a potential medical problem. The words AIDS/HIV clinic or AIDS/HIV
counselor should not be used in any contact which is not face-to-face. If
the spouse or sexual partner is not a veteran, the physician/counselor
should be prepared for referral to community agencies for follow-up
counseling and testing. :

d. Professional practice standards and medical-legal responsibilities
dictate careful documentation of the reasons for informing or not informing
a spouse or sexual partner. If notification is not conducted because it is
not necessary as, for example, when the patient will tell the spouse or
sexual partner(s), or when the spouse/sexual partner cannot be located or
refuses to come to the medical center, these facts should be documented in
the progress notes. Careful documentation is essential.

2. Professional ocounselor:

The question of who should conduct counseling has been raised. The law
uses the terminology “professional counselor" and "counselor®™ while the
Congressional Committee discussion uses the phrase "health care professional
with ....specific training in AIDS®. The AIDS Program Office has not
identified a single professional group to perform counseling but emphasizes
the health care professional designation (e.g., one whose profession
requires formal academic preparation, standards of practice and a code of
ethics such as nurses, social workers, psychologists) and suggests this
individual participate in the national training program, "Patient Health
Education: Prevention of HIV Infection/AIDS" sponsored by the Office of
Academic Affairs and the RMECs (Regional Medical Education Center).
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3. Written informed consent:

a. Written informed consent on VA Form 10-0121 must be obtained prior -
to testing. There are no exceptions in the law or policy. For example, if

a health care worker receives a needle~stick injury and HIV testing of the
identified patient is desired, testing of that patient cannot be
accomplished without written informed consent.

b. when the patient is legally incompetent, comatose or confused, the
same protocol used for other procedures requiring written informed consent
should be followed. It is important to remember, however, that HIV testing
is not an emergency procedure; thus the Chief of Staff may not give
permission to test the incompetent or confused patient. Before consent to
testing by someone other than the patient is sought, physicians should
carefully assess both the need for testing and the transitory or long term
nature of the incompetent or confused state. If recovery may be |
anticipated, consideration should be given to delay of HIV testing.

C. General Counsel has written an opinion on unconsented disclosure of
results in HIV testing cases. When the patient is incompetent and informed
consent for testing has been granted by another person, disclosure of the
results to that person is permitted only in the following cases:

(1} when the person granting permission is a guardian "“legally
appointed by a ocourt of competent jurisdiction®™.

(2} when the person granting permission is a spouse and the test
results are positive. 1In this instance, release of positive results is
permitted under . the section of the law granting authorization to conduct
spousal notification to protect their health.

4. Targeted populations:

The law and VA policy are fairly specific in identifying populations
which should be targeted for testing (those receiving treatment for
intravenous drug abuse, those being treated for diseases associated with HIV
infection and those who are "otherwise at high risk of infection™ with
HIV). The law also ensures testing for any eligible veteran upon request.
Therefore, screening in other than high risk populations is discouraged.
Professional judgment about the need for testing should be exercised.

5. Confidentiality of test results and computer entries:

The decision to enter or not enter HIV test results on the DHCP should
be made by the management team at each facility. This decision should be
based on the ADP Security Program at the facility.

6. Reporting to state health departments:

a. Clinical staff should consult the Chjef of MAS (Medical
Administration Service) for direction on the procedures to be used for
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reporting to state heélth departmenﬁs. VHS&RA Circular 10-88-134,
Supplement No. 1 details the appropriate policy and procedures.

b. Patients who are HIV infected or have AIDS may be reported, by name
and/or SSN (Social Security Number) and address, to state health departments
only when the state has a law which requires reporting to a public-health
authority, and such public-health authority can initiate or cause to be
initiated some penalty for not reporting. When the state has such a law,
the health department must provide VA with a written request for disclosure
of identifying data. The request must cite the state law which requires
disclosure of patient identifiers (hames or SSN) and the penalty for
non-disclosure. Wwhen the state does not have the appropriate law, the
health care staff responsible for case reporting should send the completed
report to MAS at the facility for assignment of a soundex code and removal
of patient identifiers. District Counsel should be consulted for state laws
applicable to the local VAMC (Veterans Affairs Medical Center). Staff
should be aware that it is not appropriate or permissible for health’
department personnel to review the records of HIV infected/AIDS patients at
the VAMC at any time. AIDS case reporting to the AIDS Program Of fice via
CDC Form 50.42A should continue as described in Circular 10-88-118.

7. Employees:

 Public Law 100-322 is specific to veteran patients only. Employee
health records are covered by the Privacy Act. Every effort should be made
to assure that employees who are tested for HIV antibodies understand the
rationale for such testing and give true. informed consent., The results must
remain confidential. VA Form 10-0121 (HIV Consent Form) was designed for
use with VA patients and is not appropriate for employee use.

8. Research involving HIV testing:

Wwhen a research protocol involves HIV testing and when the research
subjects are VA patients, the provisions of Public Law 100-322 such as
separate written informed consent and unconsented disclosures (to
spouse/sexual partner) apply. '

9, Nondiscrimination in admission and treatment:

public Law 100-322 also prohibits discrimination in the admission and
treatment of any eligible veteran solely on the basis of HIV infection in
any VHSSRA health care facility. Positive HIV status may not be used to
exclude a patient from care which would otherwise be clinically indicated,
such as, for example, ambulatory surgery. Clinical judgment based on the
individual patient's health status must be exercised.




